The constitutional and legal legitimacy of the president

 before and after January 9th 2009

     Modern Constitution are no longer merely a set of legal rules to manage governance but rather an expression of a political philosophy and a program that aims at achieving political , social , and economic objectives that reflect the spirit of constitution and its real intent . Therefore we view constitutions as comprising for the overall general rules while leaving many details for other laws or the general constitutional principles. This applies to the Palestinian Basic Law, particularly since it was drafted for an interim period.

 

     In view of the suspicious attempts to create controversy and confusion regarding the term in office of president Mahmoud Abbas and the rush by some politicians and so called "legal experts" to participate in such campaigns for self interest purposes away from the best interest purposes away from the best interest of the Palestinian people . it has become vital and critical to review and use the law to refute these false claims . 

 
    Based on the above , we believe that in interpreting  the provisions of the law it is not sufficient to motion the absence of a specific clause or text , but rather focus on the referral provisions through which the Basic Law has stipulated the need to resort to the Palestinian election law .As such , people applying the rules of interpreting laws and legal text are geared away from misinterpretation or departure from the original intent and wisdom of the law .Instead they are directed to return to Basic Law refers to and that are more expansive in details regarding specific areas and aspects . This is particularly true for two main reasons:

    1- The Basic Law was designed for an interim period and thus could not have included all the legal rules that regulate the work of the Palestinian National Authority internally and cant be applied to all Palestinian people particularly in the Diaspora .

    2- The Basic Law has referred to many laws , including the elections law  to provide the details of many legal articles and provisions that couldn't be incorporated within the Basic Law itself , or left these details to the constitutional norms commonly known as the "Political norms " This was described in the explanatory memo accompanying the amended Basic Law of 2005 , stipulating the following " it is not necessary to add all matters related to the government because they are considered as a political norm agreed by the Council by consensus during its deliberations without the need to incorporate them as a separate article within the body of the law. 

 

Vacancy according to the law 

    It is presumed that in order to conform with the provisions of the Basic Law, the legal text and provisions that the legislator used to regulate a specific matter should not be viewed separately from their objectives so that the linkage between the objectives and their means is logical and not weak in the manner that undermines the objective basis of the basis Law. Furthermore the different forms of violations of the Basic Law or the rights and freedom guaranteed by it by a certain party, whether by denying the basis for these freedoms or rights or imposing restrictions that prevent enjoyment thereof do not grant that party the right to use that same law to make claims or protests, when it failed to respect the laws provisions and stipulations.

 

     The Basic law has addressed the issue of the vacancy of the office of the president clearly without the least hint of vagueness as follows:

 

    1- Article 37 of the amended Basic Law of 2005 has listed the cases in which the office of the president of the Palestinian National Authority shall be considered vacant, exclusively. In other words, these cases cannot be used for reference, deductions, or interpretations away from the rules and regulations of interpretation as specified by article 97 of the Palestinian Election Law of 2005 

 
    2- The cases in which the office of the president is considered vacant are limited to three cases only, as follows: 

a. Death

    b. Resignation submitted to the legislative Council if accepted by two- thirds of the council's members .The registration shall be considered effective two weeks from the date of submission to the speaker of the legislative Council .

    C. loss of legal competency upon a ruling by the Supreme Constitutional Court and the approval of two-thirds of the Palestinian legislative Council Members . 

 

    3- Therefore, should the office of the president become vacant under any of the aforementioned cases and conditions, the Speaker of the Legislative Council (and not his deputy) shall temporarily assume the powers and duties of presidency of the National Authority for a period not exceeding (60) sixty  days, during which free and direct elections to elect a new president shall take place in accordance with the Palestinian Election law. 

     4- As noted these secondary elections are exceptional elections that require the pre-existence of one of the cases of lawful vacancy and are therefore different from the presidential or legislative elections, the stipulations and rules of which are incorporated within the Elections Law and that could be conducted simultaneously.

     5- In this context it should be noted that the cases of lawful vacancy do not exist and are not applicable here. Therefore the Speaker of the Legislative Council, let alone his deputy, cannot call for elections since none of the cases or conditions needed to consider the office of the president vacant exist. 

    6- Based on the above, and in case of lack of agreement on conducting early legislative and presidential elections, the President shall remain in office for the whole duration of the presidential term as stipulated constitutionally and legally, until legislative and presidential elections are conducted simultaneously in accordance with the provisions of law member (9) of 2005 regarding elections and its amendments. 

  

     7- The presumption of the existence of a case of vacancy in the office of the president as defined by the law is not based on legal evidence and is not one of its representations as a vacancy cases were exclusively determined by the Basic law and shall neither be expanded upon in terms of measurement and referencing nor have other cases added to them. This rule is one of fundamental principles of the Basic law and is guaranteed by it. It is a principle that is in itself very clear and above any controversy or argumentation as required by the procedural norms and the Basic Law to safeguard legitimacy, the rule of law, and to uphold rights and freedoms.

Constitutional and legal legitimacy of the President's Term in Office 

    Based on the above, we establish the soundness of the constitutional and legal position of the president and in accordance with the following:

1- Article 34 of the Palestinian Basic Law stipulates of the Palestinian National Authority shall be elected by the Palestinian people in general and direct elections in accordance with the provisions of the Palestinian Election Law. In other words, article 34 of the Basic Law referred the task of organizing the elections process as a whole to the election law in accordance with the constitutionally acknowledged referral rules.

2- Therefore , the decree – law number (1) of 2007 regarding the general elections article 116 stipulates that without prejudice to the provisions of article 105 and 106 of the law , the next presidential election shall be conducted simultaneously with the first legislative elections shall be conducted in accordance with the first legislative elections that are conducted in accordance with this law . The provisions are very clear and are based on article 34 of the Basic Law of 2005. 
3- But for the sake of argument , and assuming that there is no need to  issue decree – law as some claim or in case of refusing to comply with the decree-law " for whatever reason" assuming , that is , that the legislative Council will reconvene despite unresponsiveness with the previous call by decree-law then law number (9) of 2005 shall  be applicable . law number (9) of 2005 has clear provisions under its various article including article 111 .

4- As for the election of President Mahmoud Abbas , article 36 of the Basic Law of 2003 stipulated that the duration of the term of presidency of the national authority is the duration of the interim period . After the end of interim period, the president shall be elected according to the law, (i.e. the Elections Law). This is also confirmed by the Elections Law number (13) of 1995. The President was elected in accordance wit the Basic Law of 2003 for the interim period, without specifying the duration since article 36 of the Basic Law of 2003 stipulated that the term of the presidency is for the interim period and was not limited to four years.
5- The Basic Law of 2005 amended some of the provisions of the amended Basic Law of 2003 including amendment to article 36 and 47 (3) as follows :

  Article (36)

 The term of presidency of the Palestinian National Authority is  four years. The President may run for a second presidential term provided that the president shall not remain in office for more than two consecutive periods. 

Article (47) (3) 

The term of the legislative Council shall be four years from the date of its election. Elections shall be conducted regularly once every four years.

6- Going back to article (2) of law number (9) of 2005 , the article stipulates the following :
    Taking into consideration the provisions of the transitional article (111) of this law and with the exception of only the first legislative elections conducted after the enactment of this law 

· The President and Members of the Council shall be elected simultaneously through general, free, and direct elections through secret ballot. 

· The term of the office of the president shall be four years and the president may not be elected for more than two consecutive terms.

    It is important to note here that the term of office of the president for the duration of four years has accompanied the stipulation to elect the president and the members of the council simultaneously through general, free, and direct election through secret ballot  

7- It shall be noted also that the prohibition relates to inadmissibility of electing the president for more than two terms and is not related to the current term of the President. The provisions were very clear "with the exception of the first legislative elections conducted only after the enactment of this law "and then indicated the simultaneous nature of the elections.
     Therefore the interpretation of the law is clear and it  confirms that the term of office for the president is four years but it excludes clearly the first legislative elections that are conducted after enactment of the law. The law stipulates that "the next presidential election shall be conducted at the end of the legislative term of the first legislative council that is elected once the provisions of this amended law become effective and in accordance with it " i.e. at the end of the legislative term of the current legislative council . 

8- If some people wanted to question and cast doubts about the Palestinian Election law or about referral to it , and assuming that their position is sound , then their position assumes that the election of the legislative Council Members was null and void and unconstitutional since their election was conducted in accordance with the provisions of the same elections law that is now being questioned and branded as unconstitutional 

9- It is important to note here that the amendment of the Basic Law of 2005 came after President Abbas had received popular support and allegiance as President of the Palestinian people for the interim period. Therefore it is not possible to implement the amendment retroactively and the term of four years cannot be traced back to the time when the president was elected since the effective law at the time was the Basic Law of 2003. Any claims otherwise would violet the Basic Law and ad its provisions, particularly article 117 stipulating that "the provisions of law shall only be applicable to matters that take place from the date they become effective onwards".

10- In addition to the constitutional and legal evidences and proofs provided above , article 36 of the amended Basic Law of 2005 stipulated that the term of office of the President of the Palestinian National Authority is four years without specifying that this 4-years period starts from the date of election . if the legislators wanted that , they would have stipulated it clearly as in the case of article (47) 3 related to the legislative Council which stipulated the term of the Legislative Council is four years from the date of its election . Therefore we should not read more into the legal text beyond its contents and should not add aspects beyond the real intent of the legislators . In fact such actions would violate the intent of the legislator and the text and spirit of the law. 

11- Although legal rules are general and abstract yet in many laws there are references to transitional reconciliatory situations during which a specific period of time is granted to certain individuals, groups, or organization, to reconcile their conditions according to the new law before it becomes applicable to them . This was the case in the elections law when it stipulated conciliatory and transitional rules that aim at managing the elections process and conducting the legislative and presidential elections simultaneously.

12- President Mahmoud Abbas from his side has called, with the approval of the political factions, for the unification of the timing of presidential and legislative elections to be conducted simultaneously to prevent political conflict or disagreement as well to save efforts and minimize the burden on the Palestinian voters, official institution, and the Central Elections Commission, particularly since elections imply tremendous efforts and heavy costs. If the President of the Authority had wanted it, he could have prevented Hamas or others from participating in the elections and would have maintained the previous text of the law that grants him the office of the presidency throughout the interim period. President Abbas was highly commended for that and for allowing Hamas the chance to enter the elections despite the opposition voiced by  the US and Israel against it.

13- Hamas movement and other political forces have entered the elections in accordance with the amended Basic Law of 2005 and the Palestinian Election Law number (9) of 2005. 
    No claim, objections, or reservation were made against any articles of the law. The participations of the political forces in the elections did not take place on the basis of certain condition whereby the absence of this condition will not allow the achievement of results or the certain actions in response to the condition. Furthermore participation in the elections is a recognition of the law, and such turning around and saying that the law is unconstitutional in this period specifically does not reveal a legal vision or a legal dispute but rather confirms that the whole issue from its beginning is political and is indicative of an overwhelming desire to hold on and monopolize the authority.

14- The new Elections Law changed the system of elections which became a mixed system that combines electoral lists and constituencies increasing the number of legislative council members to 132 with the political implications thereof and results and impact on the election process and the Palestinian Political regime. To claim otherwise means a return to the previous election system and the previous number of council members.  

15- Claiming that the term of the president is unconstitutional and stressing the inadmissibility of any violations of a constitutional provision that determines and specifies the term of presidency is a measurement with the exceptions since a constitution shall not dealt with in a selective manner agreeing with provisions that correspond with the political orientations of a political party or group on one hand while rejecting other constitutional provisions. Claiming that certain provisions within the Election Law are unconstitutional because they don’t conform with or achieve the political objective sought by one group or the other , assuming that these claims are correct in the first place , implies that unconstitutionality of the entire law and not only those articles that are not desired by a certain political group 

16- Without drawing comparisons or making evaluations, claiming that a law is unconstitutional requires the claiming party to refrain from recognizing all the results and impacts of such law according to which the elections were conducted. This implies that the elections conducted previously are illegal because they were based on an unconstitutional law and therefore their results are illegal including the outcome of the elections and the distribution of seats according to lists and constituencies.

17- Going along with the argument and the "ingenuity " of those who claim that whatever results were achieved have become a reality by "de facto" leading to a certain political and legal situation (although this is not allowed legally ) and that considering that law as unconstitutional will undermine the legal rights and positions that have been acquired or established as a result and therefore would be default undermine the Palestinian Political regime as a whole , and while we remain convinced that the Palestinian political regime was negatively affected by illegitimate "coup d'etat" against the constitution and the other laws and not by the president who have preserved and upheld the constitution since he assumed power , the call for implementing the provisions of the constitution while claiming that the election law is unconstitutional requires the immediate suspension of law implementation and the return to the Palestinian people to express their opinion through the ballot boxes .

18-  Going back to article 7 of the elections law number (9) of 2005 one can notice that the article stipulates that the president should issue , within at least three months prior to the expiration date of the council's term a presidential decree calling for presidential and legislative elections in the Palestinian Territories and specifying the date of the election . The text was very clear in its reference to the period prior to the expiration date of legislative council's term and not the term of the President, despite the fact that the call is for simultaneous presidential and legislative elections.

19-  Considering a law as being unconstitutional requires a ruling to that effect by the Palestinian Supreme Court  convening as a constitutional court or a ruling by constitutional court, a law for which was issued a long time ago but has not been formed yet , and not based on a jurisprudential opinion from one direction or the other . Additionally, the interpretation of texts in case of a legal dispute, shall be made by a constitutional court as is valid and applicable in all countries across the world. We should not establish new norms that turns politicians or journalists into decisions makers in terms of the interpretation of laws and would allow them possibility to invent / create of rules and regulations in accordance with their whims, wishes and visions. Furthermore, we should not allow the hijacking of issues away from their legal /judicial scope and context and throw them into the political scope and framework.

20- It should be noted that both amended Basic Law of 2005 and the Elections Law number (9) of 2005 were issued in Gaza city on 13/8/2005 at the same time and place where signed by the president more than five months prior to the legislative elections.  Hamas and other political forces participated in the election according to these two laws.

21- Finally, when we contrast and compare a law to a decision issued by a movement, the law would prevail and should be considered applicable. Similarly, if we compare between constitution legitimacy and a "coup d'etat" we would inevitably choose legitimacy. Even if it were true that the political movement or party came to power in response to a popular demand or as a result of democratic process, yet this legitimate powers should be a accompanied by an on – going compliance with principles of legitimacy, because there is neither a sense nor a justification for parties to progress and move forward at the expense of legislations that are trampled and disregarded.
 There is also no sense in committing crimes and violating legitimacy in the name of the people. The people who voted for a political party to assume power are the holders of ultimate power and sovereignty as well as the final word on matters. Therefore, it is obligatory to go back to them. 

